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the contract acted merely as the agent of the corporation whose prop- 
erty was in his hands, the lien should attach. The majority, however, 
expressly repudiated this view, hut seemed nevertheless to have con- 
sidered that he acted as the representative of the debenture-holders at 
whose instance he was appointed. Although the latter argument seems 
unsound, 23 yet in view of the fact that the lien was sought to be 
asserted against the receiver with respect to charges due from the cor- 
poration whereas the terms of the contract covered only freight owed 
by the same shipper, the result reached is undoubtedly correct. 



Criminal Judgments as Res Adjudicata m Civil Actions for 
Penalties. — The rule broadly stated that a verdict and judgment in a 
criminal prosecution cannot be pleaded as a bar to a subsequent civil 
action 1 finds its most obvious support in the argument' based upon the 
usual diversity of parties in the two actions. 2 Since the doctrine of 
res adjudicata is properly invoked only between parties and their 
privies, 3 the fact that the State is charged with the conduct of the 
criminal prosecution whereas the civil controversy is between indi- 
viduals, ordinarily renders it inapplicable in such cases. 4 Surely the 
enunciation of a contrary rule would result in a violation of the 
fundamental maxim 5 that no one shall be concluded by proceedings to 
which he was a stranger.' It is manifest, however, that this objection 
does not obtain where the State is the plaintiff in the civil as well as 
the criminal action and it is in precisely such circumstances that it 
becomes important to determine the exact scope of the principal under 
consideration. 

However forceably it may be contended that to allow a civil judg- 
ment to be pleaded in a criminal action, would violate the constitu- 
tional rights of a person charged with a crime by virtually compelling 
him to be a witness against himself, 7 such an argument alone would 
seem to furnish no valid ground for refusing to consider at least a 
criminal verdict of conviction as res adjudicata in a civil suit. The 
fact that the available proof would be greater in the civil than in the 
criminal action, in that the accused might be compelled to testify in 
the former, would however prevent an acquittal being pleaded as res 
adjudicata in the civil proceeding. Manifestly this argument cannot 
avail in those jurisdictions where the civil action is so far penal in 

•"Corporation of Bacup v. Smith supra. 
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its nature that the defendant cannot be required to testify therein.* 
It is to observed that these considerations concern themselves only with 
the amount of evidence -which, under the constitutional provision above 
referred to, is available in the two actions and consequently they are not 
conclusive of the question, which is further complicated by virtue of 
the rule that in the one the facts must be proved beyond a reasonable 
doubt whereas in the other a preponderance of evidence is sufficient. 9 

The application of this principle is most perplexing in cases arising 
under a statute^ which declares that its violation shall subject the 
offender to punishment by imprisonment as well as liability for a 
penalty recoverable in a civil action. In this connection the position 
taken by the Federal Supreme Court, as evidenced by the decision in 
Coffey v. United States, 10 is in apparent conflict with that of the State 
courts. In that case the court although apparently admitting that 
the degree of proof was not the same in the two suits, declared 
nevertheless that since the purpose of both was punishment, a verdict 
of acquittal in a prior criminal prosecution established conclusively 
that the facts upon which such punishment could be predicated were 
non-existent and that consequently such a judgment was a bar to a 
subsequent action for the penalty. Although this rule commends 
itself in that it precludes the possibility of inflicting one punishment 
when the facts would not justify the other, yet in view of the admis- 
sion that the degree of proof required in the purely criminal prosecu- 
tion was greater than in the civil action, the reasoning seems in- 
sufficient, for a jury might in the absence of proof beyond a reasonable 
doubt have refused to convict on the prior charge and still have found in 
the subsequent suit that the facts were established by a preponderance 
of evidence. Even under the doctrine thus enunciated it is obvious 
that a distinction must be observed with respect to those cases in 
which the subsequent action accrues as a mere incident to the doing 
of the prohibited acts, as a suit to recover timber converted in violation 
of a punitive statute 11 or a bill in equity to enjoin a nuisance created 
in the same manner. 12 Indeed wherever an actual wrongful intent is 
a necessary element of the criminal though not of the civil liability 
the doctrine is plainly inapplicable. 13 

In a recent case, People ex rel. v. Clement, Commissioner (1910) 
124 N. T. Supp. 748, the New York Court took occasion to disapprove 
of the result reached by the United States court declaring that a former 
acquittal on a criminal prosecution for violation of the liquor law 
could not be pleaded as res adjudicata in a civil action to compel the 
payment of a rebate upon a surrendered liquor tax certificate condi- 
tioned upon non-violation of the law during the year for which it was 
granted. Although the doctrine of the United States cases is perhaps 
referable to the fact that the purpose of the Federal statutes in their 
entirety is more clearly that of punishment than that of the State 
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statutes, yet in view of the reasoning adopted in its support, it seems 
that the criticism was well directed. Since the purpose of the statute 
involved, as interpreted by the New York Courts, was indemnity, 14 
the case clearly falls without the scope of the doctrine of the Coffey 
Case which has been limited strictly to actions whose purpose is clearly 
that of punishment. 



Determination op Period to Which Words of Survivorship 
Refer. — Whenever words of survivorship are contained in a devise 
creating a tenancy in common, the supposed incompatibility between 
such a tenancy and an indefinite survivorship early caused the courts 
to demand that some period be fixed to which these words can be 
limited. If the gift be immediate it is presumable that the testator 
intended to provide against the death of the objects of his bounty dur- 
ing his own lifetime, and survivorship, consequently, is properly applic- 
able to the date of his decease. 1 Where, however, an intermediate 
estate is created there is obviously a second period to which these words 
can be referred, and in dealing with such gifts, many courts, follow- 
ing the rule enunciated above, and influenced moreover by the con- 
ception that inconsistency cannot otherwise be avoided, have held 
that even in these cases the survivors must be ascertained at the death 
of the testator. 2 The arguments offered in support of this view 
concern themselves more with the established tendencies of the courts 
in the construction of wills than with an attempt to discover the true 
import of the expressions used. Thus, it is said that the desirability 
of precluding the possibility of a total intestacy, which might result 
from the death of all the remaindermen during the life of the inter- 
mediate tenant, demands such a construction. 3 On the other hand, 
the unusual favor with which the law looks upon a vested as dis- 
tinguished from a contingent interest is supposed to afford an even 
stronger justification for this view; 4 though surely the force of this 
latter argument is somewhat impaired by the present inability of a 
particular tenant to destroy the contingent remainder by means of 
fine or recovery. As a result of such considerations, the doctrine that 
survivorship is referable to the death of the testator seems to have 
been applied, especially in the earlier decisions, almost with the force 
of a rule of law. In spite of this, the courts were not loath to 
recognize the potency of special circumstances indicating a contrary 
intent, such as the non-existence of the designated subject matter of 
the gift until the time of distribution, or the presence of other 
bequests specifically referred to the same period. 9 In the decision 

"See People v. Briggs (1889) 114 N. Y. 56; People v. Rohrs (N. Y. 
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534- 



